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 1.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS SHANNON B JON 
HEARING ON MOTION TO/FOR QUASH SUBPOENA, OR, IN THE ALT, FOR 
PROTECTIVE ORD, FILED BY SANDRA J VELLA-ANDRADE 
* TENTATIVE RULING: * 
 
Vacated. 

  

  
 2.  TIME:  9:00   CASE#: MSC16-01918 
CASE NAME: RILEY VS GRANITE ROCK 
HEARING ON MOTION TO/FOR VACATE OR, IN THE ALTERNATIVE, 
RECONSIDER ORDER FILED BY QIANA RILEY 
* TENTATIVE RULING: * 
 
Plaintiff’s Motion to Vacate the court’s order sustaining defendants’ demurrer to the First 
Amended Complaint is granted.  Plaintiff’s Motion for Reconsideration of that order is denied.    
 
The court grants the Motion to Vacate under the attorney fault provisions of CCP § 473 (b.)  
Pursuant to those provisions, the court awards reasonable compensatory legal fees and costs. 
Defendants shall file and serve a declaration detailing those fees and costs on or before 
November 30, 2020.  The fees and costs shall be set at the December 17, 2020 hearing on 
defendants’ Motion for Attorney’s fees. 
 
The hearing on defendants’ demurrer to the First Amended Complaint shall occur on December 
10, 2020 at 9:00 a.m. in Department 33.  The matter will be heard on the opening papers that 
defendants served on 9/14/20, the Opposition attached as Exhibit C to the Whatley Declaration 
filed 10/29/20, and, if they choose to file one, a Reply Brief by defendants, to be filed and served 
on or before December 3, 2020. 
 
Defendant’s request for an order that plaintiff’s counsel pay $1,000 to the State Bar Client 
Security Fund is denied. 
 
If argument is requested appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 

  

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   11/19/20 

 
 

- 2 - 

 3.  TIME:  9:00   CASE#: MSC17-01645 
CASE NAME: KRABER VS. PEYVAN 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of STILES 
FILED BY EAST BAY MUNICIPAL UTILITY DISTRICT 
* TENTATIVE RULING: * 
 

 The demurrers of East Bay Municipal Utility District (“EBMUD”) to the Stiles First 

Amended Cross-Complaint, the Peyvan Second Amended Cross-Complaint, and the Hassan 

Second Amended Cross-Complaint are overruled.  EBMUD’s demurrer to the Fanaieyan First 

Amended Cross-Complaint is sustained, with leave to amend.  (CCP § 430.10 (e).)  Fanaieyan 

may amend to allege compliance, or grounds for excuse from compliance, with the government 

claims presentation requirement, to make clear whether EBMUD is being sued as an entirely 

new cross-defendant or a “Joe” defendant, and to add factual allegations to its existing three 

causes of action.  Any other amendments will require a noticed motion under CCP § 473 (a).  All 

answers and amended complaints shall be filed and served on or before December 7, 2020. 

Background 
 

The Krabers live at 25 Chapel Drive, in Lafayette, California.  They filed suit on August 
23, 2017 regarding February 2017 landslide damage against various surrounding neighbors, 
including the Peyvans (29 Chapel and the property on Wilderness), the Planks (21 Chapel, 
predecessor to the Hassan group of defendants), and Stiles (17 Chapel).  They claimed that 
negligence in the maintenance of the surrounding properties caused the landslide.  The 
neighbors filed standard cross-complaints for indemnity.  (For the sake of convenience, 
hereinafter the court will use the singular form of each last name, whether there are multiple 
owners of that property or only one.)  Several years of expert investigation and litigation 
followed. 

 
The Krabers amended their complaint on August 8, 2018 and October 8, 2019.  In that 

last amendment, they alleged that the damage is ongoing.  (Ex. E to Gough Decl., ¶ 21, 22, 24, 
45, 50.)   

 
At a time not precisely specified in any of the pleadings, people began to observe water 

seepage from the ground even during the dry season.  (See Peyvan Second Amended Cross-
Complaint, ¶ 22, Hassan Second Amended Cross-Complaint, ¶ 12.)  An expert was employed to 
perform testing.  In October 2019, the testing revealed that 30% of the water was potable and 
matched the isotope profile of water treated by EBMUD.  In December 2019 several of the 
parties discovered markings along Chapel Drive that they suspected indicated recent repairs by 
EBMUD to its water transmission infrastructure.  (Peyvan Second Amended Cross-Complaint, ¶ 
23-25.) 

 
Apparently only the Peyvans originally had the expert’s October 2019 report.  The other 

neighbors saw it only in the spring of 2020.  (See Hassan, ¶ 13.)  Thereafter, all the neighbors 
except Fanaieyan allege that they presented government claims to EBMUD, and they 
subsequently filed cross-complaints against it.  Some of the cross-complaints (Fanaieyan) only 
contain claims for equitable indemnity.  Others (Peyvan and Stiles) also contain affirmative 
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claims like nuisance, trespass, and inverse condemnation.  Most of the cross-complaints name 
EBMUD as a Doe (or Roe, Moe, or Joe) defendant.  Apparently, Fanaieyan added EBMUD as 
an entirely new defendant. 

 
EBMUD argues that all the cross-complaints fail to state a cause of action for the 

following reasons.  All non-indemnity causes of action other than inverse condemnation must be 
preceded by timely presentation of a government claim and the government claims here are 
untimely because those causes of action accrued when the damage was first observed, i.e., no 
later than March 2017.  Those claims did not accrue in the fall of 2019.  The indemnity causes of 
action fail because government claims for them had to be presented within a year of when the 
Krabers served the original complaint on the defendants in the fall of 2017.  Finally, the causes 
of action for inverse condemnation are untimely because, even though they do not require a 
government claim, they are subject to a three-year statute of limitations and, again, those 
causes of action accrued when the initial damage was observed in the spring of 2017, whereas 
the current cross-complaints were all filed in the summer of 2020.   

 
For the following reasons, the court disagrees and overrules all demurrers except the 

one regarding Fanaieyan. 
 
Discussion 
 
A court may sustain a demurrer based on the statute of limitations or the failure to 

present a timely government claim only if the defect is clear on the face of the pleadings.  (See 
Lee v. Hanley (2015) 61 Cal.4th 1225, 1232.)  Otherwise, the timeliness issue cannot be 
decided without evidence, and it is usually a question of fact.  (Fox v. Ethicon Endo-Surgery, 
Inc. (2005) 35 Cal.4th 797, 810; see Leaf v. City of San Mateo (1980) 104 Cal.App.3d 398, 409.)  
The court concludes the defect is not clear here (except for Fanaieyan’s failure to allege 
compliance with the claim presentation requirement, discussed at the end of this ruling.)   
 

As to the claims for which claim presentation is required, all the cross-complaints except 
for Fanaieyan’s contain a general allegation of claim presentation.  (Ex. 7 to Abern Decl., 
Peyvan Second Amended Cross-Complaint, ¶ 14; Stiles First Amended Cross-Complaint, ¶ 8; 
Ex. D to Gough Decl., Hassan Second Amended Cross-Complaint, ¶ 18, 38; see Perez v. 
Golden Empire Transit Dist. (2012) 209 Cal.App.4th 1228, 1237 (general allegation of 
compliance is sufficient).)  To prove the claims were late requires evidence, and the court may 
not consider evidence on a demurrer.  (See Rea v. Blue Shield of California (2014) 226 
Cal.App.4th 1209, 1223.) 
 

Further, all causes of action for which claim presentation is required involve claims of 
continuing damage and continuous accrual.  (Ex. 7 to Abern Decl., Peyvan Second Amended 
Cross-Complaint, ¶ 8, 19, 21; Stiles First Amended Cross-Complaint, ¶ 11, 22, 34; Hassan, ¶ 
32, 43.)  As water continues to flow there is ongoing damage and thus potentially continuously 
accruing indemnity claims. (See Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 
1185, 1192.)  Thus, even if the non-indemnity claims or the indemnity claims could be held 
barred on a demurrer, some portions of them would remain.  (See Reply Brief at 7:18-25.)  
However, such a ruling cannot be made because courts may not sustain demurrers to parts of 
causes of action.  (PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-1683.)   
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Finally, the claims for inverse condemnation are not clearly barred.  They are subject to 

a three-year statute of limitations, which itself, is subject to delayed accrual under the discovery 
rule.   (Leaf v. City of San Mateo, supra, 104 Cal.App.3d 398, 407-408.)   Lyles v. State of 
California (2007) 153 Cal.App.4th 281 did not hold that the discovery rule is inapplicable to 
every landslide case.  It held that the discovery rule was inapplicable or would have resulted in 
the same accrual date under the facts of that case.  (Id. at 288 (“this case involves a one-time 
known damage event, the equivalent of a patent defect”)  and 289 (“Where the Leaf plaintiffs 
were diligent in their attempts to ascertain the cause of their subsidence, including hiring experts 
and promptly pursuing claims against the only identified wrongdoers, plaintiffs in this case were 
not.”)   The diligence of the cross-complainants here and what their experts could reasonably 
have discovered in 2017 rather than in 2019 is not yet known. 

 
For the reasons stated above, the demurrers to the cross-complaints of Stiles, Peyvan, 

and Hassan are overruled.   
 
The situation is different as to Fanaieyan, who has failed to allege compliance with the 

claims presentation requirement.  That is an essential element of the claim.  (Shirk v. Vista 
Unified School Dist. (2007) 42 Cal.4th 201, 209.) The court does not agree that Fanaieyan has 
alleged any basis to estop EBMUD from asserting the statute of limitations or the failure to 
comply with the claim presentation requirement, or that Fanaieyan’s cross-complaint is purely 
defensive as defined by case law and therefore that no government claim is necessary.  The 
cross-complaint could qualify as purely defensive only if it were filed in response to a complaint 
filed against Fanaieyan by EBMUD.  (See People ex rel. Dept. of Parks & Recreation v. West-A-
Rama, Inc. (1973) 35 Cal.App.3d 786, 793-794.)  No such cross-complaint has been filed here.   

 
The court is aware of the many nuanced legal principles concerning timeliness of 

individual claims that will have to be decided at some point during this case.  However, because 
they are not dispositive now, the court need not engage in an extended analysis of them here, 
or discuss at length the holdings, and the limitations on the holdings, of the key cases that 
EBMUD cites, including Oakes v. McCarthy Co. (1968) 267 Cal.App.2d 231, 255; Leaf, supra; 
Lyles, supra; Greyhound Lines, Inc. v. County of Santa Clara (1986) 187 Cal.App.3d 480, 485-
486, or Coronet Manufacturing Co. v. Superior Court (1979) 90 Cal.App.3d 342. 

 
EBMUD’s objection to Abern Decl., filed 10/29/20 
 
The court sustains EBMUD’s objection.  It does not consider paragraph 2-11 of the 

Abern Declaration. 
 

If argument is requested appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 
  

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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 4.  TIME:  9:00   CASE#: MSC17-01645 
CASE NAME: KRABER VS. PEYVAN 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of FANAIEYAN 
FILED BY EAST BAY MUNICIPAL UTILITY DISTRICT 
* TENTATIVE RULING: * 
 
 See line 3. 

  

 5.  TIME:  9:00   CASE#: MSC17-01645 
CASE NAME: KRABER VS. PEYVAN 
HEARING ON DEMURRER TO 2nd Amended CROSS COMPLAINT of PEYVAN 
FILED BY EAST BAY MUNICIPAL UTILITY DISTRICT 
* TENTATIVE RULING: * 
 
 See line 3. 

  

 6.  TIME:  9:00   CASE#: MSC17-01645 
CASE NAME: KRABER VS. PEYVAN 
HEARING ON DEMURRER TO 2nd Amended CROSS COMPLAINT of ROSE GROUP 
INVESTMENTS FILED BY EAST BAY MUNICIPAL UTILITY DISTRICT 
* TENTATIVE RULING: * 
 
 See line 3. 

  

 7.  TIME:  9:00   CASE#: MSC18-00094 
CASE NAME: LOGAN VS STEADFAST HILLTOP 
HEARING ON MOTION TO/FOR AN ORDER (1) TO AUTHORIZE PRODUCTION OF 
FILED BY STEADFAST HILLTOP COMMONS LP, STEADFAST MANAGEMENT 
* TENTATIVE RULING: * 
 
 Vacated in light of the recent order sustaining Defendant’s demurrer without leave to amend.  
 
If argument is requested appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 

  

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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 8.  TIME:  9:00   CASE#: MSC18-01588 
CASE NAME: SILVA VS CITY OF SAN PABLO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 

  

 9.  TIME:  9:00   CASE#: MSC19-00674 
CASE NAME: ROBERT C NIVEN VS MACHELLE NIV 
HEARING ON MOTION TO/FOR AMEND CROSS COMPLAINT FILED BY MACHELLE 
MARGARET NIVEN 
* TENTATIVE RULING: * 
 
 
Appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 

Moving party shall be prepared to discuss whether the proposed amendment is permitted given the 3 

year statute of limitations provided by CCP §340.15. 

 

 

 

  

10.  TIME:  9:00   CASE#: MSC19-00674 
CASE NAME: ROBERT C NIVEN VS MACHELLE NIV 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT DISMISS THE CASE FOR 
FAIL URE TO APPEAR AT CMC AND PROSECUTE CASE 
* TENTATIVE RULING: * 
 
 Appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 

  

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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11.  TIME:  9:00   CASE#: MSC19-00674 
CASE NAME: ROBERT C NIVEN VS MACHELLE NIV 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 

  

12.  TIME:  9:00   CASE#: MSC19-00674 
CASE NAME: ROBERT C NIVEN VS MACHELLE NIV 
HEARING ON MOTION TO/FOR IMPOSE EVIDENCE & MONETAR SANCTIONS 
FILED BY MACHELLE MARGARET NIVEN 
* TENTATIVE RULING: * 
 
 Appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 

  

13.  TIME:  9:00   CASE#: MSN20-1454 
CASE NAME: TOWILL INC VS CORTO II LLC 
HEARING ON PETITION TO/FOR CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY TOWILL INC 
* TENTATIVE RULING: * 
 
Granted. No opposition. 
 
If argument is requested appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 
 

 

ADD ON 

14.  TIME:  9:00   CASE#: MSC16-00194 
CASE NAME: BRAVO VS. DEFENSE LOGISTICS 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY OVAL 
MOTOR SPORTS, INC, JOHN M SOARES 
* TENTATIVE RULING: * 
 
Vacated per Notice of Withdrawal filed 11/17/20 
 

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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15.  TIME:  9:00   CASE#: MSC20-00598 
CASE NAME: JAHANGIRI VS SANTAELLA, ET AL. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of JAHANGIRI FILED 
BY IVETTE M. SANTAELLA, SANTAELLA & JAHANGIRI, A PROFESSIONAL 
* TENTATIVE RULING: * 
 
 

For the following reasons, the demurrer is sustained as to the seventh cause of 
action for conversion, with leave to amend, and otherwise overruled. Plaintiff has until 
December 4, 2020 to file and serve an amended complaint. Should plaintiff choose not to 
amend, the time to answer shall run from that time. 

Background 

Plaintiff Lubna Jahangiri and defendant Ivette Santaella, both attorneys, met in 2013 and 
started doing business together. While the structure of their business relationship was not 
always clear, they operated as a partnership for some time until their third partner retired in 
2018. Plaintiff and Santaella were then advised to incorporate, which they did on January 22, 
2019, forming defendant Santaella & Jahangiri, A Professional Corporation ("S & J"). Each held 
fifty percent of the shares and each held positions as officers: Santaella was Chief Executive 
Officer and plaintiff was Secretary and Chief Financial Officer. S & J provided legal services 
during 2019. (First Amended Complaint, “FAC,” ¶¶1-3, 9.)  

In or around February 2019, plaintiff and Santaella agreed to equally share most 
common firm expenses, and to proportionally share the payroll and credit card expenses with 
their priority being to pay creditors. The parties further agreed that each lawyer would have 
distributed to them the net income on their own law production. Plaintiff would deposit her 
revenues in her own capital account and Santaella would deposit her revenues in her own 
capital account. (FAC, ¶10.) 

Except for payroll, taxes, insurance, and credit cards, expenses were divided equally 
and every month each would deposit a fixed amount into S & J's account to pay for expenses. 
Plaintiff would separately pay for her separate business expenses (such as her continued legal 
education) from her capital account, and Santaella would separately pay for her separate 
business expenses from her capital account. (FAC, ¶11.) 

According the plaintiff’s allegations, Santaella was financially irresponsible, failed to pay 
her share of corporate and individual expenses, and incurred unauthorized expenses in 
plaintiff’s name. Plaintiff alleges she has had to advance funds to cover expenses such as 
accounting services and payroll taxes, while other expenses remain unpaid, exposing her to 
various liabilities and debts, including employee salaries, credit card bills, accounting costs, etc. 
Plaintiff alleges her credit history has been damaged. (FAC, ¶13-19.) 

Plaintiff filed the FAC on August 14, 2020, asserting eight causes of action against 
Santaella: 1. Breach of Oral Contract; 2. Breach of Implied Covenant of Good Faith and Fair 
Dealing; 3. Negligence; 4. Breach of Fiduciary Duty; 5. Accounting; 6. Indemnity-Declaration of 
Nonliability; 7. Conversion; and 8. Dissolution. The fifth and eighth causes of action are also 
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asserted against the S & J. After efforts to meet and confer, Santaella generally demurs to the 
second, third, fourth, sixth, and seventh causes of action. S & J generally demurs to the fifth 
cause of action.  

Plaintiff opposes the demurrer. 

Evidentiary Matters 

Defendants’ request for judicial notice of google search results is denied as not the 
proper subject of judicial notice. 

Analysis 

A complaint, with certain exceptions, need only contain a “statement of the facts 
constituting the cause of action, in ordinary and concise language” (Code Civ. Proc., § 425.10, 
subd. (a)(1)) and will be upheld “‘so long as [it] gives notice of the issues sufficient to enable 
preparation of a defense’” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 549–550). The 
limited role of a demurrer is to test the legal sufficiency of a complaint. It raises issues of law, 
not fact, regarding the form or content of the opposing party's pleading. (Donabedian v. Mercury 
Ins. Co. (2004) 116 Cal.App.4th 968, 994.) For purposes of a demurrer, all properly pleaded 
facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.) “If the 
complaint states a cause of action under any theory, regardless of the title under which the 
factual basis for relief is stated, that aspect of the complaint is good against a demurrer.” 
(Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) A demurrer cannot 
rightfully be sustained to part of a cause of action or to a particular type of damage or remedy. 
(Kong v. City of Hawaiian Gardens Redevelopment Agency (2002) 108 Cal.App.4th 1028, 
1047.) 

 Second C/A (Breach of Covenant of Good Faith and Fair Dealing)  

Defendant challenges the second cause of action as merely restating the first cause of 
action for breach of contract. Defendant cites Careau & Co. v. Security Pacific Business Credit, 
Inc. (1990) 222 Cal.App.3d 1371, 1394-1395, which stated: "If the allegations do not go beyond 
the statement of a mere contract breach and, relying on the same alleged acts, simply seek the 
same damages or other relief already claimed in a companion contract cause of action, they 
may be disregarded as superfluous as no additional claim is actually stated.” Plaintiff does not 
respond to this argument specifically, but the cause of action appears to include allegations 
above and beyond the breach she describes in the first cause of action by incorporating 
Santaella’s alleged use of funds for personal expenses, as well as her alleged conversion of 
their shared website. (See FAC, ¶31.)  

Defendant also demurs to the second cause of action based on an argument that any 
damages pleaded are speculative. Specifically, that defendant’s failure to contribute her share of 
expenses to the corporation does not mean plaintiff is personally liable for those expenses, and 
thus plaintiff cannot claim those damages. Plaintiff alleges that, in total, she has already 
expended approximately $25,000 for business expenses that should have been shared equally 
by Santaella for payroll, taxes, a credit card bill, and other expenses. (See FAC, ¶¶13, 17-18, 
22.) These past expenses are not speculative and, because demurrer cannot be sustained to 
part of a cause of action, the demurrer is overruled as to the second cause of action. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   11/19/20 

 
 

- 10 - 

 Third C/A (Negligence) 

In addition to the speculative damages argument discussed and rejected above, 
Santaella also argues the third cause of action is derivative and, as such, lacking in the required 
allegations that plaintiff fulfilled her obligations under Corporations Code § 800(b)(2), which 
requires plaintiffs bringing derivative claims to allege both that “efforts to secure from the board 
such action as plaintiff desires, or the reasons for not making such effort,” and that she has 
“informed the corporation in writing of the ultimate facts of each cause of action” in the complaint 
which plaintiff proposes to file.” (Ibid.)  

Citing Jara v. Suprema Meats, Inc. (2004) 121 Cal.App.4th 1238, plaintiff responds that 
she does not allege injury to the corporation, but to herself, since the corporate debts fell to her 
to pay, and because it is her, personally, who seeks to be made whole. She also argues, 
alternatively, that the complaint sufficiently sets forth futility of any demand.  

The primary case cited by Santaella is Nelson v. Anderson (1999) 72 Cal.App.4th 111. In 
that case, the court "agree[d] that in some cases, the same facts regarding injury to the 
corporation may underlie a personal cause of action […]." (Id. at pp. 124-125.) The Nelson case 
thus lends support for plaintiff’s position that she may proceed in her individual capacity. 

Here, as in Jara, there are not clear policy considerations favoring a derivative action. 
(See Jara, supra, 121 Cal.App.4th at pp. 1258-1259.) The traditional purposes for requiring 
shareholders to file such claims derivatively include avoiding multiplicity of suits and 
encouraging intracorporate resolution of disputes, but these policies are inapplicable to a case 
such as this one. (See id.) There is minimal threat of multiple lawsuits because the only other 
shareholder is Santaella, who is a party to this action. Further, the objective of intracorporate 
resolution of internal disputes is absent where both shareholders hold equal halves of the 
corporation and they are stuck in deadlock. Plaintiff here does not contend that her stock on S & 
J is diminished, but rather seeks to enforce her own rights. (See Smith v. Tele-Communication, 
Inc.(1982) 134 Cal.App.3d 338 [holding action for breach of fiduciary duty was properly brought 
in plaintiff’s individual capacity following the framework set forth in Jones].) 

Santaella asserts the allegations of the third through seventh causes of action all allege 
damage to S & J, not plaintiff (Demurrer, 5:3-4), but in the context of only two equal 
shareholders, where one shareholder has paid the debts of the corporation to prevent damage 
to the corporation, it is unclear how this is materially different. Plaintiff here has standing either 
way. There are no other shareholders in the corporation and plaintiff is owed a fiduciary duty by 
Santaella independent of the corporate structure. (See Fox v. Abrams (1985) 163 Cal.App.3d 
610, 617 [attorneys practicing together in a law corporation owe each other fiduciary duties very 
similar to those owed by law partners]; see also Nelson, supra, 72 Cal.App.4th at 124 [cause of 
action is individual where injury results from violation of some duty having its origin in 
circumstances independent of the plaintiff's status as a shareholder].)  

A derivative action could further result in conflicts of representation not problematic in 
typical dissolution actions. (See Coldren v. Hart, King & Coldren, Inc. (2015) 239 Cal.App.4th 
237, 246-247.) 

While plaintiff may encounter difficulty in proving her claims that she is owed money, 
rather than the corporation, this is a matter of proof, not pleading.  
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The demurrer to the third cause of action is overruled. 

 Fourth Second C/A (Breach of Fiduciary Duty) 

Santaella demurs to the fourth cause of action based on her derivative action argument, 
as well as her speculative damages argument, both of which are discussed above. The 
demurrer to this cause of action is overruled.  

 Fifth C/A (Accounting) 

Santaella and S & J jointly and severally demur to the fifth cause of action, arguing 
plaintiff, as CFO, has “unfettered access” to the corporation’s financial information and, as such, 
the fifth cause of action for an accounting must fail.  

“An action for an accounting is equitable in nature. It may be brought to compel the 
defendant to account to the plaintiff for money or property, (1) where a fiduciary relationship 
exists between the parties, or (2) where, even though no fiduciary relationship exists, the 
accounts are so complicated that an ordinary legal action demanding a fixed sum is 
impracticable.” (Los Defensores, Inc. v. Gomez (2014) 223 Cal.App.4th 377, 401.) 

Plaintiff points out that defendants’ argument based on plaintiff being the CFO would 
require the Court to improperly infer facts related to plaintiff’s possession of certain information 
based on her title. Plaintiff’s allegations regarding specific sums do not defeat her claim for an 
accounting. Plaintiff states that S & J requires a year-end accounting with which Santaella 
refuses to cooperate. Additionally, as discussed above, a fiduciary relationship exists between 
plaintiff and defendant and this is a separate basis for the accounting cause of action.  

The demurer is overruled as to the fifth cause of action.   

 Sixth C/A (Indemnity) 

Santaella argues the sixth cause of action for indemnity must fail because the alleged 
$18,000 that is owed to a former employee of S & J is a debt of the corporation, and because 
plaintiff does not allege she is personally liable for S & J's debts. Plaintiff responds that, because 
the FAC alleges she and Santaella were proportionally responsible for paying staff, and 
because California law permits individuals to be held liable for wages under Labor Code § 
558.1, the cause of action is sufficient. Assuming the truth of the allegations, there is an 
outstanding debt that may be attributed to plaintiff in her individual capacity, for which defendant 
is liable, not plaintiff, pursuant to their agreement. While the former employee has not yet sought 
to collect on the debt, a declaration of indemnity here may adjudicate the rights between the 
parties here, as set forth in their alleged agreement (FAC, ¶12.) Any defenses regarding who is 
the appropriate obligor may be asserted at the appropriate stage of litigation.  

The demurrer is overruled as to the sixth cause of action. 

 Seventh C/A (Conversion) 

Santaella demurs to the seventh cause of action based on its lack of any allegation that 
plaintiff is entitled to possession, or that she is the owner, of the domain name and phone 
number.  

“Conversion is the wrongful exercise of dominion over the property of another. The 
elements of a conversion are the plaintiff's ownership or right to possession of the property at 
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the time of the conversion; the defendant's conversion by a wrongful act or disposition of 
property rights; and damages. It is not necessary that there be a manual taking of the property; 
it is only necessary to show an assumption of control or ownership over the property, or that the 
alleged converter has applied the property to his own use." (Oakdale Village Group v. Fong 
(1996) 43 Cal.App.4th 539, 543-544.) 

Plaintiff asserts that Santaella has converted the phone number, website, and social 
media accounts owned by S & J. She further alleges the website was responsible for directing to 
plaintiff about 80% of her new business. (FAC, ¶¶56-57.) Plaintiff has not alleged her ownership. 
Her claim of ownership and right to possession depend on her allegation that the corporation is 
no longer operational. (See ¶56 [“Upon the intended dissolution of S & J, APC, and winding up 
of all assets, both Santaella and Jahangiri were successors in interest to S & J..”].) The 
corporation, which is half owned by Santaella, is still the owner and entitled to possession. Until 
the corporation is dissolved, the cause of action for conversion is derivative, and no facts related 
to a demand / futility are alleged with respect to the items allegedly converted.  

The demurrer to this cause of action is sustained, with leave to amend. 

 

 


